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Re: Union Pacific Railroad's Good Faith Offer - W~Ilace-Mullah Branch Rail Line

Counsel:

This response is to your Letter of December 3, 1998.

Based orgy our review of your letter and the positions taken in response to the
o~fe~ reflected in my letter of November 4, 1998, it appears that we have narrowed the gap
and that the issues remaining can be resolved and an agreement in principle reached if
the parties continue to proceed on a gotid faiti~ basis.

Using your December 3 letter as the starting point, our response wi11 address
the issues which appear to remain unresolved or require clarification.
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Disposal Site: We recognize that, at this time, EPA and the Stake have
projected the closure of the slag pile at the end of 2000. To the extent that that closure
date is extended, Union Pacific would expect that it have the benefit of any such e~ctension.
1Ne share your view that it is important that ail of the cflnditions necessary fc~r
commencement of the salvage operation be completed as quickly ~,s possible so that we
w~li not require the use of the dispasa! site after the year 2000.

Respc~~se ActionlTrail O&M: We recognize that the issue ofi ling term or
perpet~a! responsibility for response action O&M is an issue of importance to the Trustees
and EPA. Union Pacific is prepared to address that issue in context with othef items
identified in your letter.

We think that it is important that the parties address the issue of continuing
oversight and incorporate the provisions of any such arrangement into our agreement in
principle. It is not Univn Pacific's intention to pay additional costs for STt~ personnel to
perform routine inspections of the trail right of way. We have proceeded on the
assumption that fiuture oversight will be limited to the construction phase of the response
~.nd possibly any flue {5) year review.

With respect ko the proposed five year review, we think it important to clarify
the scope of the review. It is our understanding thati any such review would be limited to
review of the physical response actions identified in the Consent Decree and would not
involve alternative response actions or responses off of the trail right of way.

1n general, we agree with the elements of the response action O&M as
outlined in our respective letters.

Wi#h respect to the issue of long term response action O&M, Union Pacific
had previously suggested that we utilize revenue from leases and oti~er agreements as a
fund far long term O&M. We have reviewed that issue with our Reai Estate Department
and find that it is not a feasib{e alternative.' In order to fund the long term response action
to&M, Union Pacific would propose that we fund, by periodic payment, an escrow account
and that at the end of some apprppciate peripd, which we would suggest is ten (1 p) years,
#Jnion Pacific and STT review the history of the O&Nl casts and determine the adequacy
of the thin exis~ng escrow account to fund the long xerm Q&IVI responsibility, ~s they may
then define it_ We would propose that Union Pacific contribute $100,000 per year
taeginning in the year 20Q1 into the escrow for a period of five (~) years as the "seed
mar~ey" for ttte long term response action 08~M. We would propose that this review
process permit the parties to agree on the adequacy of the escrow or additional funding,
{in which case lJnion Pacifiic would be released from its obligatia~s beyond the initial 30

' It is our intention to assign these agreements fo the STT without conditions with respect to the use of
the revenue. As I have indicated to Curt Fransen, we do have recommendations as to how bast those agreements can
be managed to the ultimate benefit of the parties.
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year period}, or to permit Union Pacific to assume the ot~ligation beyond 30 years and to
have the use or return of the ~scrgw~d funds_

1Nhile we cannot require as a condition of the agreement tha# the STT
assume some portion of the long term response action O&M, end that obligation would
remain with Union Pacific, we thank it appropriate that the S~1-(' be committed to use its best
efforts #o obtain funds either from the legislature or #hrough grant applications, such as fih~
current ISTEA program to assist Union Paci#ic with the tong term QB~M responsibility. For
example, funds may be available for resurfacing of the asphalt trai{. We also think it
appropriate 'that the STT' participate with Union Pacific to seek FEMA funds in the event
of a catastrophic fi(ood event which damages the trail right of way.

With respect to long term catastrophic flood damage, Union Pacific would
assume this obligation subject to the right at any tame within the initial 3fl year period to
request tha# STt' assume this obligation if the parties can then agree on the adequacy of
a fund #or such purpose.

Trail O&M. We appreciate the efforts undertaken by the STT to obtain
1STEA funds to assist in the creation of a fund for the initial ten {10) year trail Q&M. We
v~rould, therefore, propose that in order t+o fund STT for the initial ten (10) year trail 08~M
functions, Union Pacific would, effective on the entry of the Consent Decree, deposit $1.5
million into an accoun# for such purpose and that an additional ~1 million be deposited into
that account when the $1 million ISTEA funds become oval{able to Union pacific in
connection with the #rail construction. We recognize that as part of this arrangement, the
STT will undertake the maintenance of the bridges on the trail right of way.

It has been our understanding that Union Pacific's undertakings with respect
to Trail O&M and response action OS~M would satisfy the STT's requests with respect to
these areas of responsibilities. We, therefore, do not understand and cannot accept the
request for unspecified "start up„ casts. We believe that Union Pacific's funding
commitment is mare khan generous and that the STT should seek any addi#ional "start up"
funds from other sources.

Pest and Future Costs: As we have previously indicated, we think that it is
appropriate that a fiixed amount be established for the past costs incurred fir the period
through the development of the Consent Decree. We previously proposed a figure of
$350,000 to cover these costs. Recognizing the institutional limitations imposed an the
government, we thihk it is appropriate, in order to minimi~s oversight cflsts, to limit the
number of participants in the Consent Decree process once an agreement in principle is
reached. We would appreciate your thoughts on haw best to resolve this issue. As we
have previously stated, the issue of future response costs remain an item thy# needs to be
addressed in same detailed manner and the terms incorporated into our agreement.
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1yRD Settlement: We understand your etfier as an acceptance of flur o#fer
of $2 million in payrnen# of natural resource damages and the corresponding
environments( release which was detailed in our previous offer. (t also appears that there
is agreement on trail amenities and the scope of the release.

As stated in my letter of November 4, Union Pacific's offer is contingent on
entry of the Consent Decree which reflects the response actions that have been tentatively
agreed to by the parties, and the approval by the STB to aH conditions precedent to the
salvage and interim trail use certification.

tt is our view that Union Pacific's of#er of settlement as reflected in our
previous correspondence and as revised by tMe terms of this letter, sf~ould serve as the
basis for an agreement in principle by aH parties. We recognize that given the complexity
of these nego#iations, any agreement in principle will, by necessity, fail to address issues
thatwil( arise as we proceed further. We would request that you review the terms of this
amended offer with your clients and that we schedule a conference call as soon as
possible in order to resolve any remaining items_ It we can resolve the remaining issues,
we would propose that as quickly thereafter as possible we complete and sign an
agreement in principle. It is our undefstanding that once such an agreement is in place,
the EEJCA can be released for public comment and public discussion of the response and
trail cohstructian can begin.

Very truly yours,

~~~~

-~~8'3tit
Thomas E. Greenland ~~
Enviranme+ntal Counsel
Tel : (402) 271-434
Fa~c: (402) 2~1 7101

~c: Cliff Villa FAX 206-553-D763
Assist~.nt Regional Counsel
U.S. Environmental protection Agency, Region 1~
i 200 Sixth Avenue
Sea,#tle, WA 98101
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